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EASLEY, JUSTICE, FOR THE COURT:
1.  Themationfor rehearing isgranted. Theorigind opinions arewithdrawn, and these opinions are
subgtituted therefor.
2. Rdyingon Harrisv. State, 723 So.2d 546 (Miss. 1997), the Circuit Court of Stone County
granted adirected verdict for Tommy Dean Shaw on the indicted charge of murder and would not dlow
the jury to congder whether Shaw was guilty of the unindicted crime of mandaughter. The State of

Missssppi gopedsthe entry of the directed verdict. The State argues that if the State fails to make out



aprimafacie case on the charge of murder, the trid judge should have the discretion to enter a”'limited”
directed verdict as to the murder charge and to submit the case to the jury on the unindicted offense of
mandaughter.
FACTSAND PROCEEDINGSBELOW

18.  Tammy Dean Shaw ("Shaw'") wasindicted by the Grand Jury of Stone County on Novermber 22,
2000, for the crime of murder inviolaion of Miss. Code Ann. 8 97-3-19(1)(a) (1972). Followinga2001
midrid in Stone County, trid began in Stone County on November 5, 2001. After athree-day trid, the
court granted adirected verdict of acquitta on theindicted charge of murder and would nat dlow thejury
to consder whether Shaw was guilty of the unindicted arime of mandaughter.  Redying on Harris v.
State, 723 So.2d 546 (Miss. 1997), thetrid judge ruled thet the State had failed to make aprimafacie
case on the indicted murder charge; therefore, the trid court determined that it was obligeted to grant a
directed verdict of acquittd on the charge of murder and not permitted to submit the case to the jury on
mandaughter, alesser unindicted offense

4.  Pursuantto Miss Code Ann. § 99-35-103(b) (Rev. 2000),* which providesin rdevant part thet:

The date or any municipd corporation may prosscute an goped from ajudgment of the

drcuit court in acrimind cause in the following cases

(b) Fom a judgment actudly acquitting the defendant where a
question of law has been decided adversdy to the Sate or
munidplity; but in such case the goped hdl not subject the
defendant to further prosecution, nor shdl the judgment of
acquittal be reversed, but the Supreme Court shdl neverthdess
decide the question of law presented.

! This statute renders this gpped as one of "no controversy" since it will not subject the
defendant to further prosecution or reversa of thetria court's acquitta. Under the statute thereisno
need for the defendant to respond to this apped.



The State seeks redress only asto a pure question of law and not for the purpose of further prosecution
of Shaw. The State does not contest the trid judges rulings as to the "facts' but only contends thet this
Court'srulingin Harris isdiginguishable from the factsin the case a hand.

DISCUSSI ON
.  Sncetheissue presented isaquestion of law, we conduct de novoreview. Ostrander v. State,
803S0.2d 1172, 1174 (Miss. 2002) (citingDep't of Human Servs. v. Gaddis, 730S0.2d 1116, 1117
(Miss. 1998)).
6. The Saeaguestha thetrid court'sruling rdying on Harris is contrary to the modern trend of
dlowing trid courtsto submit a lesser charge to the jury without the necessity of a separate count in the
indictment, if the court directs a verdict on the chargein theindictment. The State arguesthet adefendant
under indictiment for murder is sufficently on notice thet the subsequent submisson of the charge of
mandaughter, for which the defendant isnot under indictment, doesnot causeprgudice. Further, the Sate
arguestha submitting to thejury alesser unindicted crimeis not contrary to the we l-established precedent
of dlowing trid judges to submit uncharged lessr- induded offenses to the jury upon alimited directed
verdict acguitting the defendant of the superior offense
7.  The Sate dleges that mandaughter is alessar-induded offense to murder; and therefore, under
current precedent, it should have been permitted to proceed. The State damsthe present factsare very
different fromthoseinHarris; therefore, Harris should nat be contralling. Findly, the State argues thet
snce this Court hasauthority to find adefendant guilty of lesser-induded offenses; thetrid court should be
ableto giveindructions on lesser offenses
8. InHarris, the defendant was indicted on three charges of deliberate desgn murder under Miss
Code Ann. 8 97-3-19 (1972) after ashootout on Mill Street in Jackson, Missssippi. 723 S0.2d a 547.
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Harris and two other defendants hed fired wegponsinto aJegp Cherokeekilling Doris, Harold, and Hosea
Williamson. |1 d. Harrisfired shots from a.357 magnum handgun, while one of the other defendantsused
an AK-47 sssaultrifle. 1d. At trid, an expert for the Sate tedtified that the three victims were killed by
a high veocity wegpon nat a .357 magnum. |d. At the dose of the State's case, Harris moved for
directed verdict based on alack of evidence thet he had caused the deaths of the three victims. 1d.
9.  Thetrid judge granted adirected verdict, but dlowed the State to proceed on three counts of the
lesser offense of aggravated assault, charges for which Harriswas never indicted. 1d.  The trid judge
reasoned that an aggravated assault charge is alessar-induded offense of the ddliberate desgn murder
charge. 1d. Thejury convicted Harrisof three counts of aggravated assaullt. 1d. Harrisgopeded daming
thet the "after the trid court granted him a directed verdict of acquittal on ddiberate desgn murder, the
State should not have been alowed to proceed on the theory that aggravated assault was alessar-induded
offense of ddiberate desgn murder.” 1d. Wehdd that:

A trid court determination of insufficiency leeding to adirected verdict of acquittd onthe

charge of the indictment summiarily condudesthe State's case on the charge. If the State

has made no ather charges within the indictment, then the State is preduded from trying

the defendant on aless offense. . . . adirected verdict on an indictment for murder isa

bar to trying the defendant on aggravated assault, Snce he had not been indicted for the

offense of aggravated assault.
| d. a 547-48. Wefurther hdd that “[w]hen atrid court grants adefendant's motion for directed verdict,
thetrid court should not theredfter be permitted to dter or modify its gpparently unquidified acquittd by
permitting the State, through amendment of the accusatory pleading to charge necessaxily induded lesser
offenses™ 1d. a 548. Werdied on URCCC 7.06 which dates that "[t]he indictment upon which the

Oefendant is to be tried shdl be a plain, condse and definite written Satement of the essentid facts

condiituting the offense charged and dhdl fully natify the defendant of the nature and cause of the



accusation." Wefound that Harriswas entitled to agrand jury indictment on aggravated assaullt. 1d. We
dated that "[t]he State cannot be dlowed to charge only the highest offense and then test the evidence as
it goes aong until the burden for ome lesser offenseismet” 1d. at 549.

110. Shaw wasindicted for murder under Miss. Code Ann. § 97-3-19(1)(a) which dates:

(1))  Thekilling of ahumanbeing without the authority by law by any meansor in any
manner shdl be murder in the fallowing cases

(@  When done with ddiberate design to effect the deeth of the
person killed, or of any humean being.

The State now assartsthat the trid judge should have been authorized to issuea"limited” directed verdict
asto the murder charge and dlow the State to procead on the lesser unindicted offense of mandaughter
under Miss Code Ann. § 97-3-35 which provides thet "[t]he killing of ahuman being, without malice, in
the heet of passion, but in a crud or unusud manner; or by the use of a dangerous wegpon, without
authority of law, and not in necessary sdif-defense, shdl be mandaughter.” Murder reguires "ddiberate
desgn'" whichimpliessomeform of malice. Miss CodeAnn. §97-3-19. Ontheother hand, mandaughter
requires "without maice, in the heat of passon, but in a crud or unusuad manner; or by the use of a
dangerous wegpon" which spedificdly exdudesmdice. Miss Code Ann. 8 97-3-35.

111. The Statearguesthat sncethis Court hasheld that natice of asuperior charge dso indudes notice
of lesser-induded offenses, it should dso find notice of asuperior chargeindudes notice of lesser offenses
See Payton v. State, 642 S0.2d 1328 (Miss. 1994); Porter v. State, 616 So.2d 899 (Miss. 1993);
Harveston v. State, 493 So0.2d 365 (Miss. 1986).

112.  Addtiondly, the State argues that Snce under Miss. Code. Ann. § 99-19-5, ajury can return a
verdict on alesser-incduded offense, it should also be adle to consder alesser offense. Section 99-19-5
provides that “[o]n an indictment for any offense the jury may find the defendant guilty of the offense as
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charged, or of any atempt to commit thesameoffense, or may find him guilty of aninferior offense, or other
offense, the commisson of which is necessaxily induded in the offense with which he is charged in the
indictment, whether the same be afdony or misdemeanor, without any additiond count in the indictment
for that purpose.”

113.  Thereisadidinction between thelessar-induded offenseand lesser offenses. Wehaverepeatedly
dlowed natice of asuperior charge to sand for natice for an unindicted lesser-induded offenses, but we
have dso refused to dlow notice of asuperior offenseto aufficefor alesser offensefor which the defendant
wasnatindicted. InHailey, wehdd thet anindictment for forcible rgpe could not be submitted to thejury
with an indruction for child fondling asit isnot alesser- induded offense. 537 So.2d a 412. We found
that "theindictment [for forablergpe] did nat suffidiently inform Halley thet he might faceacharge of child
fonding" 1d. Thedementsof rapeinduded (1) camnd knowledge; (2) without consent and by force; and
(3) of afemde child age 12 years or upward. 1d. at 414 (citing Miss. Code Ann. § 97-3-65(2) (1972)).
The dements of child fonding induded (1) ahandling or touching or rubbing; (2) of achild under theage
of 14 years, (3) by aperson abovethe age of 18 years and (4) for purposes of graifying lust or indulging
licentious sexud desires. 1 d. (citing Miss. Code Ann. 8 97-5-23 (Supp. 1987)).

114.  Under Miss Code Ann. § 99-19-5, the jury may only consder "inferior offenses 'necessarily
indudedwithinthemoreseriousoffense’ | d. (quating Sander sv. State, 479 S0.2d 1097, 1105 (Miss.
1985); Gillum v. State, 468 S0.2d 856, 861 (Miss. 1985); Cannaday v. State, 455 S0.2d 713, 725
(Miss. 1984)). See also Bilesv. State, 338 So.2d 1004 (Miss. 1976); Grayv. State, 220 Miss. 220,
70 S0.2d 524 (1954); Bogan v. State, 176 Miss. 655, 170 So. 282 (1936); Brown v. State, 103 Miss.

664, 60 So. 727 (1913); Bedell v. State, 50 Miss 492 (1874). "[T]his section only authorize]g



convicions of inferior condituent offensesunlesstherebean additional countintheindictment.” 537 So.2d
a 414-15 (citing Callahan v. State, 419 S0.2d 165, 176 (Miss. 1982)). ThisCourt held that "[i]f under
the datute (1) thelesser offenseisnecessarily ind uded within the Satutory definition of the charged offense,
or (2) theindictment contains such dlegationsthat alesser offenseis necessarily charged intheindictment,
thenthe State may recaivethe bendfit of Miss Code Ann. §99-19-5if theevidence supportsaningruction
onthelesser offense” 1d. a 416. Thisisthe scenario presant in the case subjudice. Shaw was indicted
for murder the dements of which do indude dl the requiste dements for mandaughter.

115.  Wehaverdied on Miss. Code Ann. 8 99-19-5 and found thet an indictment for felony child abuse
did not place a defendant on notice as to a passible charge of misdemeanor contributing to the neglect of
achild. Moorev. State, 799 So.2d 89, 90-91 (Miss. 2001). Wefound that " 'if the State proved the
dements of feonious child abuse, it would not fallow afortiori thet al the dements of child neglect were
aso proven. ' "1 d. & 91. (quoting Payton, 642 So.2d a 1334). "A defendant in acrimind case can be
found guilty of alessar-induded offense, solong asit is necessrily alessar-induded offense of the offense
cherged." Id.

116. Addtiondly, the Court of Appeds has hdd that an indictment for armed robbery necessarily
induded the offense of Implerobbery; therefore, thejury could beingructed onthelessar-indluded offense
eventhoughit wasnat containedintheindictment. Fulcher v. State, 805 So.2d 556, 560-61 (Miss. Ct.
App. 2001). " The purpose of an indictment isto put the defendant on notice of the natureand cause of
the chargesagang him.' " 1 d. (quating Richardson v. State, 769 So.2d 230, 233 (Miss. Ct. App.
2000)). The Court of Appedshdd that " [4] lessar-induded offense by definition is one in which dl its
essentid ingredientsare contained in the of fensefor which theaccused isindicted, but not al of the essentia

ingredients of theindicted offense’ " 1d. at 560 (ating Payton, 642 So.2d at1334 (quoting Porter, 616
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So.2d a 909-10)). Inrgecting the gpplication of Harris, the Court of Appedsfound thet it dedlt with
alessar-induded offense; therefore Harris wasingpplicable. 1d. at 561.
117.  InOdom v. State, 767 So0.2d 242, 246 (Miss. Ct. App. 2000), the Court of Appeds held that

an indruction on the lessr-induded offense of Imple assault was proper when the indictment was for

aggravated assault. The Court found Harris, ingoplicable since this case involved a lessar-induded
offense, not alesser offense. 1d. at 245.

118. A "lessr-induded offensg’ is vary different then a"'lesser offense™” The essantid dements of a

lesser-incdluded offense are among the essentid dements of the superior offense. See Fulcher, 805 So.
2d at 560 (ating Payton, 642 So0.2d a 1334 (quoting Porter, 616 So.2d at 909-10). In his specidly
concurring opinion in Porter, Chief Justice Hawkins dated that:

A lessr-incdluded offense by definition is one in which all its essentid ingredients are
contained in the offense for which the accused isindicted, but not all of the essentia
ingredientsof theindicted offense. An accusad could not be guilty of the offensefor which
he is indicted without & the same time baing guilty of the lesser-induded offense The
lessr-induded crime is encompassad within the crime for which the accused is indicted.
Harper v. State, 478 So.2d 1017, 1021 (Miss 1985). There may very wdl be a
Sseparate, disinct and less serious arime which the proof a trid shows the defendant
committed, but thisdoes not necessarily meanitisalessar-induded offense. To condiitute
a lessr-induded offense, every one of the essentid ingredients must dso conditute
essantid ingredients of the more serious arime of which the accused isindicted.

616 So.2d at 909-10.

119. InOstrander, the defendant was indicted for second offense DUI. 803 So.2d a 1173. Atthe
condusonof the Statesevidence, Ostrander moved for adirected verdict daming thet the Sate hed failed
to prove hisprior DUI conviction, and asaresult falled to prove areguired dement of itscase. 1d. The

trid judge overruled hismoation asto the case asawhale, but ruled that the prosecution could proceed on



acharge of firg offense DUI since it was alessar-induded offense of second offense DUI. 1d. a 1174.
Thetrid judge Sated thet

The gig of this offense is operating a motor vehide while impaired. The enhancement
provided by thefirst, second, and third offenses concerns punishment. And amendments
canbedlowedto conformto theevidenceand proof here. And certainly firg offense DUI

or firg conviction DUI isalessr offense of the second offense, which isalessr offense
of athird or fdony offense

Id. A jury found Ogtrander guilty of firs offense DUI. 1d. On gpped, Odrander argued that Harris
precdluded the jury from convicted him of firg offense DUI. We hdd that:

ThisCourtsdecisonin Harris, does not prevent the jury from convicting Ostrander of
firg offense DUI. In Harris, this Court conduded thet "where the accusatory pleading
fals separady to charge lessar-induded offenses, and the court grants a motion for
directed verdict of acquittd, the judgement of acquittal on the charged offense indudes
acquittal on dl uncharged lessar-induded fdony offenses” 1d. a 549. This holding must
not beinterpreted outdde the factud and procedurd context of Harris. InHarris, the
trid court's grant of the defendant's motion for directed verdict was an "goparently
unoudified acquittdl.” 1d. a 548. This Court observed, "The difference between a
directed verdict and ajury verdict lies only in the source; the effect of the acquittd isthe
sare in @ther cae™" 1 d. (Citing State ex rel. Robinson v. Blackburn, 367 So.2d
360, 362-63 (La. 1979)). The Court aso dated that "a judgment of acquittal, whether
entered by jury verdict or by grant of adirected verdict should be accorded equa weight
and conseguences”  1d. (Giting People v. McElroy, 208 CaApp.3d 1415, 256
Cd.Rptr. 853, 858 (1989)). In the case & bar, the trid judge expresdy limited his
directed verdict to the second offense DUI.  Such an acquittd, accompanied by an
indication thet the judgment did not encompeass acoitta of the lesser-induded offense,
does nat protect Odrander fromlighility from thelesser offense necessarily indudedinthe
second offense DUI.

803 So.2d a 1176-77. We noted thet "[n]o facts were dtered by the directed verdict, and no defense
was suddenly unavailable” 1d.a 1177. Ostrander involved the acquittd of a superior offense and the

Sate's proceeding on alesser-induded offense.



120. The Sate dites to other juridictions. People v. McElroy, 208 Cd. App. 3d 1415, 256 C4d.
Rptr. 853 (Cd. Ct. App. 1989); Statev. Morris, 331 N.W. 2d 48 (N.D. 1983); and Statev. Foster,
433 N.W.2d 168 (Neb. 1988).

121. In McElroy, the defendant was convicted of fifteen counts of robbery with the persond use of
afirearm, ten countsof robbery whilearmed with afirearm, two counts of robbery, one count of attempted
robbery with persond use of afireerm, and one count of attempted robbery while armed with afirearm.
208 Ca App. 3d a 1418-19. At the conclusion of the State's case, McElroy moved for acquittl asto
two of the counts of robbery daming the evidence failed to show any property actudly being taken. |1 d.
a 1422-23. The State moved to amend one of these counts to atempted robbery, which was granted.
Id. a 1423. On the other count, the State argued that property had been taken therefore a count of
robbery was judified. 1d. Thetrid court disagresd and ordly granted McElroy's mation for directed
verdict without qudification asto thet count. 1d. The State then moved to amend that count to aettempted
robbery, which was granted over McElroy's objection. 1d. In finding thet the trid court's unqudified
acquittal prevented an attempted robbery conviction as to the one count, the court noted that "[o]ur
decison, of course, does nat prohibit the trid court from gppropriatdy limiting the impect of the grant of
[directed verdict] motion." 1d. a 1424. One mgor difference between McElroy and Harris, is that
McElroy dedswith lesser-induded offenses wheressHarris deds with lesser offenses

122.  InMorris, the defendants were convicted of passession of acontrolled substance with intent to
odiver and possesson of less than one haf ounce of marijuana. 331 N.W.2d at 48. On goped, the
defendants argued that thertrid court erred in denying their motion for judgment of acquittd becausethere

was insufficent evidence for which the jury could convict. I d. a 55. Infinding thet the trid judge was
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empowered to give a limited acquittd, the court sated thet "[d trid court's granting of a motion for
judgment of acquitta with respect to the mgor offense charged does nat preclude submission of the case
to thejury onthebagsof thelessar-induded offenseingruction unless of course, thegranting of themotion
for acquitta extends to the lessar-induded offenses” 1d. a 56 (aiting Howard v. United States, 237
F.2d 216 (D.C. Cir. 1956); State v. Marti, 290 N.W.2d 570 (lowa 1980); State v. Strong, 339
SW.2d 759 (Mo. 1960); State v. Vincent, 321 SW.2d 439 (Mo. 1959)). Agan, thereis amgor
differencebetweenMorrisandHarris. Morrisaddressesacquitta of superior offensesand submission
of lessr-induded offensesto thejury. Harris addresseslesser offenses with different dements

123.  InFoster, the defendant wasindicted with one count of first degree assault. 433 N.W.2d & 168.
After doang arguments the judge noted that "therés afirg degree assault charge againgt Mr. Fodter, and
its my impresson as a matter of law thet that charge falls because | fed that the-that the evidence is
insuffident for any reasonable mindsto condude thet there was aserious bodily injury.” Id. & 168. The
Court found the defendant could not be guilty of first degree assault, but submitted to the jury atempted
firg degree assault, alessar-induded offense. 1 d. a 168-69. The Court found thet "where the Statefails
to demondrate aprimafadie caseonthecrime charged, but does o on alessor induded offense, thetrid
court in its discretion may direct averdict on the crime charged and submit the evidence to thetrier of fact
for congderation on the lessr-induded offense” 1d. & 169. Agan, Foster isdifferent from Harris.
Foster concans alessar-induded offense, the dements of which are contained in the superior offense.
Harris contains a lesser offense, the dements of which are different than those of the charge in the

indictment.
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124. The State argues that mandaughter is a lessar-induded offense of murder, and, therefore, it is
diginguished from Harris and should have been permitted to proceed.
125. Harrisisingoplicableto the case sub judice because mandaughter has been conagtently held by
this Court to be a lesser-induded offense of murder.  The reiance by the trid court on Harris is
misplaced. Harris dedt with alesser offense and hasno bearing on alesser -included offense
because"[c]rudd tothet decison[Harris] isthefact that, under our longstanding precedents, assault is
not viewed as alessar-induded offenseto the arime of murder.” Wolfe v. State, 743 So. 2d 380, 387
(Miss. 1999). See also Fulcher v. State, 805 So. 2d 556, 560-61 (Miss. Ct. App. 2001).
126. We have conagently hdd thet an indictment for murder indudes the lesser-induded charge of
mandaughter:
The long-ganding commorHaw rule is that an indictiment for murder indudes dl lower
grades of fdonioushomidde. Under thisgenerd rule, "on an indiccment charging murder
genegrdly an accusad may befound guilty of mandaughter . . . and, wheremandaughter has
been divided by datute into degrees, of any of the datutory degrees” 42 CJS.
Indictments and Informations, § 280 (1944). This Court has repeatedly applied the
gengd rule and uphdd convictions of mandaughter obtained under an indiciment for
murder. Wellsv. State, 305 So. 2d 333 (Miss. 1974); Roberson v. State, 257 So.2d
505 (Miss. 1972); King v. State, 251 Miss. 161, 168 So. 2d 637 (1964); Calicoat v.
State, 131 Miss. 169, 95 So. 318 (1922).
Kelly v. State, 463 So. 2d 1070, 1073 (Miss. 1985).
127. Thefact that mandaughter proof is incongstent with thet of murder is of no conssquence. "[Bly
way of andogy, we condder heat of passon mandaughter a lessar-induded offense to the charge of
murder, even though thet particular form of mandaughter contemplates proof of factsinconggent with the

princpd chargeof murder.” Grayer v. State, 519 So. 2d 438, 440 n.3 (Miss. 1988) (quoting 1somv.
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State, 481 So. 2d 820, 824-25 (Miss. 1985). Mandaughter isalessar-included offense of murder. 1d.
at 825.
728.  The Court of Appeds has dso addressed the murder-mandaughter issue and sated, "[i]n order
to authorize [alessr-induded offensg] indruction the more serious offense mudt indude dl the dements
of the lesser offensg, that s, it is impossble to commit the greater offense without a the same time
committing the less-induded offense” Hester v. State, 841 So. 2d 158, 162 (Miss. Ct. App. 2002)
(quating Shannon v. State, 739 So. 2d 468 (Miss. Ct. App. 1999) (quoting Sander sv. State, 479 So.
2d 1097, 1098 (Miss. 1985))). TheCourt of Apped sfound that mandaughter isalesser-included offense
of murder under the Shannon test. Hester, 841 So. 2d at 162.
129.  Alongwith our caselaw, our Satutory law dearly dlowsthe jury to find adefendant guilty for an
"inferior offensg’ of the offense charged in the indictiment.
On an indictment for any offense the jury may find the defendant guilty of the offense as
charged, or of any attempt to commit the same offense, or may find him guilty of aninferior
offense, or other offense, the commi ssion of which is necessarily included in the
offense with which heis charged in the indictment, whether the samebeafdony
or misdemeanor, without any additiond count in the indictment for thet purpose.
Miss. Code Ann. 8 99-19-5 (Rev. 2000) (emphasis added).
130. Thiscaeisdealy diginguishable from the Courts halding in Harris. Since mandaughter isa
lesser-included offenseof murder, thejury hereshould have been dlowed to decidewhether Shaw isguilty
of thet lesser-induded offense,
CONCLUSION
131. Thetrid court eredinitsgpplication of our holdinginHarris. Thetrid court erredinnot dlowing
the State to submit to the jury whether Shaw was guilty of mandaughter as the lessar-induded offense of
murder.
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132 PRESENTED QUESTION ANSWERED.

SMITH, C.J., DICKINSON AND RANDOLPH, JJ., CONCUR. WALLER, P.J.,
CONCURS IN RESULT ONLY. CARLSON, J., DISSENTS WITH SEPARATE
SEPARATE WRITTEN OPINION JOINED BY COBB, P.J. DIAZ AND GRAVES, JJ.,
NOT PARTICIPATING.

CARLSON, JUSTICE, DISSENTING:

133.  Becausethe mgority findsthet thetrid court erred in nat dlowing the State to submit to the jury
whether Shaw waas guillty of mandaughter after the trid court directed a verdict on the charge of murder,
the sole count of theindictment, | must respectfully dissent.

34. Rdyingon Harrisv. State, 723 S0.2d 546 (Miss. 1997), Judge Jerry O. Terry ruled thet the
State had failed to make out a primafacie case on theindicted murder charge, and he was then obligated
to grant adirected verdict of acquittal on the charge of murder and nat permit the case to be submitted to
the jury on mandaughter, alesser unindicted offense. Finding that the trid court was correct under then-
exiging caselaw in granting adirected verdict after the Satefailed to prove, beyond areasonable doukt,
dl the dements of murder and finding thet the defendant did not request a mandaughter indruction be
submitted to the jury, | would find thet this case againd this defendant was properly ended by the trid
judge.

1135.  Our Sae's jurigorudence has dway's acknowledged the unique rdationship between murder and
meandaughter. > Missssippi caselaw isreplete with caseswhereoneisontrid for thesoldy indicted arime

of murder. Before April 20, 20042 if the evidence supports a mandaughter indruction, ther the Sate

?See al so the excdlently written article of Professor Michadl H. Hoffheimer entitled Murder
and Manslaughter in Mississippi: Unintentional Killings, 71 Miss. L.J. 35 (Fall 2001).

30n April 20, 2004, Miss. Code Ann. § 97-3-19 was amended to state that "[a]n indictment
for murder or capita murder shal serve as notice to the defendant that the indictment may include any
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oould request such an indruction, with no objection by the defendant, or the defendant could request a
mandaughter indruction dlowing the jury the opportunity to convict on alesser charge. "In many cases,
probably a mgarity, the jury isindructed in atrid under an indictment for murder thet if murder is not
proven, thejury, under proper indructionsregarding theevidence, might find theaccused quilty of thelesser
aime of mandaughter.” Tapp v. State, 373 So.2d 1029, 1031-32 (Miss. 1979). In Green v. State,
631 S0.2d 167, 171 (Miss. 1994), Green wasindicted for murder; however, thejury rgected the charge
of murder and found Green guilty of the arime of mandaughter pursuant to Miss. Code Ann. § 99-19-5.
InSheppardv. State, 777 So0.2d 659, 660 (Miss. 2000), Shepard wasindicted for murder by theHinds
County Grand Jury; however, the defendant was convicted of the lesser offense of mandaughter.

136. Pursuant to the Missssppi Uniform Rules of Circuit and County Court Practice (URCCC), ad
more spedificdly URCCC 7.06, dl indictments"shdll fully natify the defendant of the nature and cause of
the accusation." We have repeatedly dlowed notice of asuperior charge to stland for notice of alessr-
included offense, but we have a0 refused to dlow natice of a superior offense to suffice for notice of a
lesser unindicted offense In Grayer v. State, 519 So. 2d 438 (Miss. 1988), Grayer wasindicted under
Miss Code Ann. § 2358 (1942) for the crime of forcible rape; however, he was later dlowed to plead
guilty under the same indictment to the crime of assault with intent to rgpe, whereupon he was sentenced
by thetrid judge to ten yearsimprisonment. This conviction was later used after asubseguent conviction

for another crime to enhance his punishment as a habitud offender. Thus, Grayer, via pog-conviction

and dl lesser included offenses thereof, including, but not limited to, mandaughter. Senate Bill 2438,
2004 Miss. Laws ch. 393 (S.B. 2438). This amendment took effect from and after its passage and is
not retroactive; therefore, this amendment does not gpply to the case sub judice. However, this
amendment now serves as natice to dl personsindicted for murder that such an indictment isaso an
indictment for mandaughter.
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procesdings inthetria court and on goped to this Court, attempted to have his 1970 conviction for assault
withintent to rapevacated. ThisCourt held thet assault with intent to rapewas alesser included, condtituent
offense of forcible rape permitting the guilty plea of assault with intent to ragpe to gand. | d. at 440.
137. InHailey v. State, 537 So. 2d 411 (Miss 1988), Hailey was convicted of child fondling;
however, thisCourt reversad the conviction finding thet the rapeindictment did not sufficently notify Hailey
astotheposshility of achild fondling charge Wenoted that thedementsof rapeare (1) carnd knowledge,
(2) without consent and by forceand (3) of afemde child age 12 yearsor upward. Miss. Code Ann. 8 97-
3-65(2). See also Hailey, 537 So. 2d a 414. We further noted thet the dements of child fonding are
(1) handling, touching or rubbing, (2) of achild under the age of 14 years, (3) by aperson abovethe age
of 18 yearsand (4) for purposes of gratifying lugt or indulging licentious sexud desres. Miss. Code Ann.
§97-5-23. See also Hailey, 537 So. 2d a 414. This Court held thet under the natice requirements of
the thenrexigting Unif. Crim. R. Cir. Ct. Prac Rule 2.05, the indictment charging rgpe did nat "sufficently
naotify Hailey thet he might face acharge of child fondling.” 1 d. at 416.
Snce child fondling could nat be a necessaxily induded offense of forcible rgpe ether as
amate of law or under the indictment, and there was not an additiond count in the
indidment dleging child fondling, under our rules, under the conditutionsof bath the United
Sates and of the Sate of Missssppi, and under Miss. Code Ann. §99-19-5 (1972), an
indruction on child fondling should nat have been given.
Id. at 416.
138. | wasthetrid judgein Hailey, and quite frankly, after this Court’s pronouncement in Hailey,
notwithsdanding the fact that Hail ey was not amurder case, | was of the opinion thet in amurder case, a

mandaughter indruction could be given only if (1) supported by the evidence, and (2) if requested or

agreed to by the defendant. 1n other words, if the defendant choseto “rall the dice’ and go al or nathing
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onmurder, then the defendant had that option and amand aughter ingtruction could nat be given suasponte
by the trid court or upon request of the State, if the defendant objected.

139. InHarrisv. State, 723 S0.2d 546 (Miss. 1997), Harriswas convicted on an unindicted charge
of aggravated assault following adirected verdict of acquittal on charges of ddiberate desgn murder. This
Court reversed the case finding that the State should not have been alowed to proceed on the theory that

aggravated assault was alessr induded offense of ddiberate desgn murder. | d. a 547. This Court held

that once atrid court determines that the State has failed to prove its burden onthe indicted charge and,
therefore, grantsadirected verdict, the Statel's caseis conduded and the Stateis prevented from trying the

Oefendant on the unindicted offense. | d. at 547-48.

140.  Inagpeddly concurring opinioninPorter v. State, 616 So.2d 899 (Miss. 1993), Chief Judtice

Hawkins dearly defined a"lessar-induded offensg’ as
oneinwhichall itsessentid ingredients are contained in the offense for which the accused
isindicted, but notal | of theessentid ingredients of theindicted offense. An accusad could
not be guilty of the offense for which heisindicted without a the sametime baing guilty of
the lesser induded offense. Thelesser induded arimeis encompassad within the crimefor
which theaccused isindicted. Harper v. State, 478 So.2d 1017, 1021 (Miss.1985).
Theremay vary wdl be aseparate, didinct and less serious crime which the proof &t trid
shows the defendant committed, but this does not necessarily meen it isalesserinduded
offense. To conditute alesser induded offense, every one of the essentid ingredients must
aso condiitute essantid ingredients of the more serious crime of which the accusad is
indicted.

Porter, 616 So.2d at 909-10 (Hawkins, C.J,, specidly concurring) (emphagisin origind).

This Court, dong with the Court of Appeds, has on numerous occasi ons held mandaughter to bealessar-

induded offenseof murder. See Fairley v. State, 871 So.2d 1282, * 2-3 (Miss. 2003) (ThisCourt held
the indruction which sated "mandaughter by culpable negligence is alesser induded offense of thecrime

of murder” wasproperly submitted tothejury.); Agnewv. State, 783 S0.2d 699, 702, 704 (Miss. 2001)
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(This Court hdd the trid court did not err in refusing to grant the jury indruction on mandaughter as a
lesser-induded offense); Wade v. State, 748 So.2d 771, 777 (Miss. 1999) ("Usngthe"direct remand
rule," this Court may remand the to the trid court for sentencing on what it deemed to be the lessar-
induded offense of mandaughter because the greeter offense of murder was not proved dthough the
dements of the lessr-induded offense of mandaughter were auffiaently met."); Hobson v. State, 730
S0.2d 20, 27 (Miss 1998) (This Court found thetrid court properly refused the ingtruction, requested by
Hobson, which outlined the elements of the lesser induded offense of heet of passon mandaughter.);
Clark v. State, 693 So.2d 927, 931 (Miss. 1997) (This Court Sated the circuit court properly granted
anindructionfor thelesser-induded offense of mandaughter aswd| asthe Statésrequested indruction for
murder.); Green v. State, 631 S0.2d 167, 173 (Miss. 1994) ("Mandaughter isalesser indluded offense
of murder.”); Mallett v. State, 606 So.2d 1092, 1095 (Miss. 1992) (Because Mdllett falled to request
a jury an indruction on the lesser induded offense of mandaughter and because the jury was properly
ingructed on sHf-defense or judtifiable homicide, this Court found the issue regarding jury indructions to
be without merit.)); Graham v. State, 582 S0.2d 1014, 1017 (Miss. 1991) (This Court found no
evidence to support the submisson of  the lessar-induded offense of mandaughter as an dterndive to
murder indructionsto thejury.); Cook v. State, 467 So.2d 203, 209 (Miss. 1985) (This Court held that
the indruction that submitted the lessar-induded offense of mandaughter to thejury was properly granted
by the trid.); Lambert v. State, 462 So.2d 308, 315 (Miss 1984) (This Court determined thet ajury
indruction on the lesser-induded offense of mandaughter was judtified by the totdity of the proof.);
Stevensv. State, 458 S0.2d 726, 731 (Miss. 1984) (This Court concluded thet the evidencein the case

b judicedid not warrant aningtruction on thelesser-included offenseof mandaughter.); Ruffinv. State,
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444 S0.2d 839, 840-41 (Miss. 1984) (This Court held thet thetrid court committed reversble error by
refusing the submitted ingtructions on lesser induded offense of mandaughter.); Maxwell v. State 856
S0.2d 513, 515 (Miss. Ct. App. 2003) (The Court of Appeasfound that thetrid court properly refused
to grant an indruction on the lessr-induded offense of mandaughter snce Maxwel and his counsd
objected to such an indruction being given.); Hester v. State, 841 So.2d 158, 162 (Miss. Ct. App.
2002) (Usng the test thet the more serious offense mugt indude dl the dements of the lesser offense, the
Court of Appeds determined mandaughter was alessr-induded offense of murder.); Hines v. State,
749 So.2d 232, 233 (Miss. Ct. App. 1999) (A homicide can be reduced from murder to the lesser-
induded offense of mandaughter if committed when in the heat of passion.); Greenwood v. State, 747
So.2d 273, 276 (Miss Ct. App. 1999) (The Court of Appeds affirmed the conviction of murder after
finding thet the evidence presented during the course of the trid did not entitle Greenwood to a lesser-
induded-offense indruction.); Mack v. State, 736 So.2d 1066, 1068-69 (Miss. Ct. App. 1999) (The
Court of Appedshddthat no evidentiary basasexigted in the record to have supported the giving alessar-
induded offense indruction on mandaughter.).

1.  However, thisCourt, dong with the Court of Appeds, has dso found mandaughter to bealessy
offense of murder. See Leev. State, 858 So0.2d 124, 127 (Miss. 2003) (Thetrid court did not commit
reversble error by refusing to grant the proposad jury ingructions submitted by the defendant, "al of which
embodied the lessr offense of mandaughter.”); Stevens v. State, 808 So.2d 908, 913 (Miss. 2002)
("The defendant was convicted a thefird trid of thelesser offense of mandaughter.”); Neal v. State, 805
So.2d 520, 525 (Miss. 2002) ("'Problems occur when the jury is given the option of murder, requiring

deliberatedesign, or thelesser offenseof mandaughter, whichdoesnat.”); Sheppard v. State, 777 So.2d
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659, 660 (Miss 2000) (The defendant was indicted for murder and was convicted of the lesser offense
of mandaughter and sentenced to twenty years); Durr v. State, 722 So.2d 134, 134 (Miss. 1998) ("Durr
was Subsequently indicted and tried for murder, but was convicted of thelesser offense of mandaughter.™);
Heidel v. State, 587 S0.2d 835, 841 (Miss. 1991) ("Intoday's case, thejury acquitted Hadd of murder
and found him guilty of the lesser offense of mandaughter.”); Fowler v. State, 566 So.2d 1194, 1196
(Miss. 1990) ("In due course, the jury returned a verdict that Fowler was guilty of the lesser offense of
mandaughter.”); Williams v. State 566 So.2d 469, 472 (Miss. 1990) (This Court determined thet the
evidencedid not warrant ajury ingruction on thelesser offense of mandaughter.); Johnson v. State, 475
$0.2d 1136, 1148 (Miss. 1985) (ThisCourt held thet defendant, who had been convicted of murder, could
not be prg udi ced by theingructionswhich dedt with thelesser offense of mandaughter.); Cooleyv. State
391 So0.2d 614, 622 (Miss. 1980) ("Thejury, however, infinding Cooley guilty of mandaughter acquitted
him of murder and, snce no other explanation gopears from the record, gpparently accepted Cooley's
datement and found him guilty of the lesser offense of mandaughter.”); Tapp v. State, 373 So.2d 1029,
1031-32 (Miss. 1979) ("All authorities heretofore have pointed out and it is obvious thet the crime of
mandaughter is alesser arime then acharge of murder."); Huffman v. State, 192 Miss. 375, 6 So.2d
124, 125 (1942) (This Court has repegtedly held that "when the evidence would justify a conviction of
murder, the defendant may not complain of a conviction of the lesser offense of mandaughter, nor of an
indruction covering such offense™); Pickett v. State, 861 So.2d 1049, 1052 (Miss. Ct. App. 2003) (The
Court of Apped's noted the Srategy of the defense as baing "thet he might have goneto trid in hopesthet
he could be convicted of the lesser offense of mandaughter.”); Capnord v. State 840 So.2d 826, 827

(Miss. Ct. App. 2003) (The Court of Appeds held thet adefendant "who wasinitidly indicted for murder
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waived for gopdlate review the issue of whether his trid counsd's advice to plead guilty to the lesser
offense of mandaughter condtituted ineffective assi sance of counsd, wherethe defendant failed toraisethe
issue d thetrid courtlevd."); Moorev. State 837 So.2d 794, 797 (Miss. Ct. App. 2003) ("Thetrid on
the merits commenced on September 6, 2001, and a its condusion, the jury found Moore guilty of the
lesser offense of mandaughter.”); Laster v. State, 811 So.2d 317, 320 (Miss. Ct. App. 2001) (citing
Clark v. State, 693 S0.2d 927, 932 (Miss. 1997)) ("It haslong been the law in this Sate thet ajury in
amurder case may be ingructed on and permitted to convict of the lesser crime of mandaughter so long
asthefactsarereasonably cgpableof beinginterpreted to support amandaughter conviction."); Robinson
v. State, 773 S0.2d A3, 944 (Miss. Ct. App. 2000) ("The jury dedined to convict for murder but
returned a guilty verdict on the lesser offense of mandaughter.”); Ratcliff v. State 752 So.2d 435, 437
(Miss. Ct. App. 1999) ("Following atrid hdd in the Lincoln County Circuit Court, the jury convicted
Ratdiff of thelesser offenseof mandaughter by culpablenegligence™); Pritchett v. State, 744 So.2d 326,
330 (Miss. Ct. App. 1999) ("After athree-day trid, the jury returned averdict finding Pritchett guilty of
the lesser offense of mandaughter.””); Towner v. State, 726 So.2d 251, 254 (Miss. Ct. App. 1998) (The
Court of Appedsheld that "wherean accusad, indicted for murder, isa trid entitled asof law to adirected
verdict of acquitta on the murder charge, a subsequent jury verdict of guilty of the lesser offense of
mandaughter curesthetrid court's error in submitting the murder charge to thejury.”).

142.  ThisCourt, on occason, has even refarred to mandaughter as both a lesser-induded offense of
murder and alesser offenseof murder inthesameopinion.See Bar ber v. State, 840 So.2d 100, 101-02
(Miss 2003) ("The defendant argued thet the trid court committed reversble error by refusing to grant

proposed jury ingructions DGP-14 and DGP-15, which embodied the lesser offense of mandaughter.”)
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("The defendant asserted thet the jury should have been given the lesser-induded charge of mandaughter
to condder asapossbleverdict.”); Poole v. State, 826 So.2d 1222, 1230 (Miss. 2002) (Theingtruction
submitted to the jury Sated thet if the Statefalled to proveits burden, beyond areasonable doubt, on any
of thedementsof murder, thejury could consder thelesser offense of mandaughter.) (ThisCourt hashdd
that "a lessar-induded offense indruction is authorized if arationd or areasonable jury could find the
defendant not guilty of the principa offense in the indictment, but guilty of the lesser-induded offense™);
Smith v. State, 797 So.2d 854, 855 (Miss 2001) ("Attrid, during dosing argument by Smith'satorney,
the balliff premaurdy cdled time before counsd could make his argument for the lesser offense of
mandaughter.”) ("This Court found that the defense attorney had "time to attempt to persuade the jury to
acquit Smith of murder, but time was cdled before he could argue the lesser induded offense of
mandaughter.”).

143.  Only recently hasthis dichotomy been addressed by our Legidature. As previoudy dated Miss.
Code Ann. § 97-3-19 was amended to Sate thet because mandaughter is now congdered to bealesser
induded offense of murder, an indictment for murder shal dso sarveasan indictment for any and dl lesser
induded offenses, induding, but nat limited to, mandaughter. Senate Bill 2438, 2004 Miss Lawsch. 393
(SB. 2438). Senate Bill 2438 gatesin pertinent part:

Section 1. Section 97-3-19, Mississippi Code of 1972, is amended as
follows:

97-3-19 (3) An indictment for murder or cgpitd murder shall serve as natice to the
Oefendant that the indictment may indude any and dl lesser induded offenses thereof,
induding, but nat limited to, mandaughter.

Section 2. Section 99-7-37, Mississippi Code of 1972, is amended as

follows:
kkhkkhkhkkdhkhhhkdhkhkhhkdhkhkhhkkkhkhx*k
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99-7-37(2) An indictment for murder or cgpitad murder shdl be sufficient to dso charge
the lesser offense of mandaughter without a Spedific dlegation of such lesser arime and
without any necessity for an additiona count charging such lesser aime.

Section 3. Section 99-19-5, Mississippi Code of 1972, is amended as

follows:
kkhkkhkhkhkkrkhhhkdhkhkhhkdhkhkhhkdhkhkhx*k

99-19-5(2) For purposss of this section, mandaughter shdl be consdered a lesser

induded offense of murder and cgpitad murder, and the jury may be properly ingtructed

thereon, upon request by ether party or upon the court’ sown mation, inany caseinwhich

the giving of such ingruction would be judtified by the proof, congstent with the wording

of the gpplicable mandaughter Satute
44.  However, because this amendment is not retroective, it does not goply to the case sub judice.
145. Ontheaother hand, it should be abundantly deer to the trid bench and bar that pursuant to dear
legidative intent expressed via Senate Bill 2438, amurder indictiment will unequivocally put any defendant
on natice that he/she is a0 subject to being prosecuted for mandaughter, and thet a properly worded
mandaughter indruction may be given in any casein which such indrudtion isjudtified by the evidence
146. Whilel am pleasad tha the excdlently written mgority opinion dears up the confuson wrought
by our initid decigon in this case on October 9, 2003, | must respectfully dissent from today’s mgority
opinion, because Judge Terry correctly gpplied the then-current law in granting a directed verdict and
ending the case without dlowing the State to go forward with a mandaughter prosscution.

COBB, P.J., JOINSTHIS OPINION.
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